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§1. DxoHOMHYECKHE, HIE0JIOTHYeCKHe H NOJIATHYECKHE PaKkTopHI
B CBA3H ¢ PyHKIHOHHPOBaHHEM NPaBa

CeroaHs, Korja Haule rocylapcTBO NMPOXOAWT CIIOXKHBIM nepuoa TpaHchopMaLymH Bo
BceX cepax (IKOHOMHYECKOH, MOTUTHUECKOH, COLMATBHOM, U Ap.), 0cobast posb B 3TOM Io-
3WTHBHOM TpoLecce MPUHAMJIEAKUT TPaBOBOH NEATENbHOCTH, NOCKOJIbKY HIMEHHO OHa MO3Bo-
JISIET YNOPAI0YUTH OTHOLIEHHS BO BCEX OCTaIbHBIX 001aCTAX YeTOBEUECKOH AesTeNbHOCTH. B
CaMoM cJ10Be "MpaBoNoOpsAOK" COMEPIKUTCA YKa3aHHE Ha eJMHCTBO [BYX CMbIC/IOBBIX €MHH
"npasa" u "nopsnka". To ecTb, MOXHO cKa3aTh, YTO MpPaBoO HEMBICIMMO 6e3 nopsnka, a nops-
JIOK HEBO3MOXKEH 0e3 ocyllecTBIeHHs npaBa. BenencTBre He Beerna nociieoBaTeNnbHOiM npa-
BOBO# MOJIMTHKH, a TAKOKe 3KJIEKTUYECKOr0 COYETaHHs OCTATKOB COLMATMCTHYECKHX JJIEMEH-
TOB MpaBa M HOBBIX, JTHOepaIbHO-IEMOKPATHYECKHX MPABOBBIX HOPM, CHMCTEMa IOJHTHKO-
NpaBOBOM AEATETHHOCTH HE TOJBKO HE COCOOCTBYET Pa3sBUTHIO 3KOHOMHYECKOH M COLMab-
HOH cep, HO, HANPOTHB TOTO, 3a4aCTYI0 TOPMO3UT pedopMbl. ITO 0COOEHHO 3aMETHO Ha
NPUMEPAX HECOBEPLIEHHOTO HAJIOTOBOrO 3aKOHOAATENILCTBA, TAMOXKEHHOTO 3aKOHOAATENbCT-
Ba, MPaBOBOro obecreueHnss HHBECTULIMOHHON eATeIbHOCTH.

MHorue npo6nemMbl B 3TOM IU1aHe BO3HMKAIOT B CBA3M C HEUETKMMH U CIIHMIIKOM 4acTo
MEHSIOIMMHUCA MIEOJOrHYECKMMH M TMOJMTHYECKUMH (akTopaMU. A 310 0OyCIIOBIEHO
npexxae Bcero TeM, 4TOo 3KOHOMHMUECKas U MOJMTHYECKas 3ITUThI HALIEro rocyaapcTBa eie
He CTaOMIM3HPOBATHCH U MEXAY 3aKOHOMATeIbHOH W WCMOIHUTEIBHOH BETBAMH BIIACTH
BO3HHUKAIOT KOH(IHKTHI, BIUAIOLIME KAK HA 3KOHOMHKY, TaK ¥ Ha NOJUTHKY — BHELIHIOIO U
BHyTpeHHIoW0. JlyMaercs, uro ObicTpeiiiee ynopsaoueHue npaBoBoro 6asuca rocynaper-
BEHHO# BIIACTH MOMOXKET CTabWIM3aLMK ¥ YCTOWYHBOCTH BO BCeX 00JIACTSAX NESATEJBHOCTH
obectsa. "BoneBoe, HepedieKCHBHOE pellieHHe IOCYapCTBEHHBIX K NPaBOBBIX BONPOCOB
HEeH30EXKHO NPUBOIUT K MPABUTENBCTBEHHBIM KPU3HUCAM, MEKHALIMOHATBHBIM U MEXX3THH-
yeckuMm KoHdnukram" [1; 87].

ITosToMy co3maHHe npaBOBOTrO roCyAapcTBa SIBIAETCS HEOOXOIMMBIM yCIOBHEM 3(-
¢exTBHOrO QyHKLMOHMpOBaHUs obuiecTBa. Ho npaBoBoe rocy1apcTBO He MOXKET BO3HHK-
HYTh caMo co0ol, 3TOMY NOJDKHA NpellecTBOBaTh onpeneléHHas ¢as3a pa3BUTHs obLect-
BEHHOrO CO3HAHMS, N0/DKHA CPOPMHPOBATBLCA MPABOBAs MIEONIOTHs KaK yclIoBUe obecrneye-
HHUS COOTBETCTBYIOLIErO NMpaBoco3HaHUsA. Hu oaHO rocynapcTBO COBpEMEHHOIO MHIYCTPH-
aJTBHOTrO MHpa He CTaJlo TAaKOBBIM BIPYT, Be3le Mbl HabII0JaeM NMpeeMCTBEHHOCTb U B3aH-
MOCBS3b. JTO JIerko MoKa3aThb Ha NMpHMepe COBEPLIEHCTBOBAHMSA KJIaCCHYECKOrO JpeBHe-
rpeydecKoro rocyaapcTBa-noiuca. Yke BeJIMKUH 3akoHonaTenbs COJIOH HACTOHYHBO IPOBO-
JWJT TMHUIO TIETUTUMHOCTH BracTH. "["ocynapcTeo, no ColloHy, Hy)KAaeTcs Mpexae BCero B
3aKOHHOM mopsiake; Ge33akoHue B Mexayycobruua — Haubonbliee 3710, MOPSAOK U 3aKOH —
camoe Oonbinoe nobpo s nonuca” [2; 24]. Mbl BuauM, 4TO B OCHOBE AeATenbHOCTH Co-
JIOHa HAaXOqWIach MOpaIbHO-3THUecKas uaes. Ho npeBHMi apucTokpaTHueckuil cTpoi oc-
TaBnsAn "3a 60pToM" rocyJapcTBEHHOrO YNpaBIeHHsS MHOIMX HOCTOMHBIX FpaXkKAaH, XOTS U
He 3HaTHbIX. HeoOxomuMoit crana Gomee a¢dekTHBHAA clcTeMa, OCHOBaHHas Ha Gornee Jie-
MOKpaTH4ecKHX npuHLMnax. Takod mar Obun cienaH B 061acTH W3MEHEHMst MAEONIOrHH
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npapoco3HaHus [1natoHoM B Takux pabotax, kak "["ocynapcTBo" u "3akoHb". "3aMeHa cTa-
pOro MpPUHLIMMA MPABIE€HHUs MO 3HATHOCTH (MO MpaBy pPOXKAEHHA M HACNEACTBAa) HOBBIM
MPUHUMIIOM TPaBJ€HUs MO JMYHBIM 3aCIyraM W JOCTOMHCTBaM (YMCTBEHHBIM M HpaBcT-
BEHHbIM) OblIa, HECOMHEHHO, NPOrpecCUBHbIM sABNeHueM" [2; 174]. [lanbHeliluee npoaBu-
KeHHe B CTOPOHY AE€MOKpaTH3alMK UAEOJ0THH [IPABOCO3HAHHUSA CBI3aHO € TEOPETHYECKOi
IeATeNbHOCTBIO APHUCTOTENS. AKTYallbHOCTb MHOTHX €r0 MOJMTUKO-TIPABOBLIX HAEH ode-
BM/IHA @Ke B HAlle BpeMs. "ApPHUCTOTENb BbICTynaeT yOe 1€HHbIM 3alUUTHUKOM IIpaB WH-
AMBUIA, B MEPBYIO Ouepeb HHAMBUIYATHHOIO [IpaBa yacTHOM cobcTBeHHOCTH" [2; 196].

Mo2HO npoBeCTH HCTOPUUECKYIO Napaesb MeX/ay rocyaapcTBEHHO-NPABOBOH MO-
zenbio I11aToHa M COBETCKOro COLMATMCTHYECKOrO NpaBa ¢ OAHOI CTOPOHBI, U MOJEbIO
ApHCTOTeNs U HALIMMH FOCYapCTBEHHO-NIPABOBLIMY HHCTUTYTaMH C IPYyroil CTOpOHHI. B
MepBOM Cilyuae Mbl HabmromaeM MrHOpHMpOBaHME MHCTHUTYTAa YaCTHOH COOCTBEHHOCTH H
IOMHHMPOBaHHE rocyaapcTBa HaJ JUYHOCTBIO. Bo BTOpoM cinyuae Mbl uMeeM zieno ¢ pea-
6unurauMeil MHAMBUIYYMA M aBTOHOMHH €ro AedTeNbHOCTH. Hanexxabl HaluuX rpaxiaH
Ha yJyulleHHe OIarococTOSHHS YacTO CBSA3BLIBAIOTCA C "MPaBUILHOH" NEATEbHOCTHIO
rocyJapcTBEHHOro annapara, ¢ IpHUHUKMNOM "cripaBeiMBocTH". OHAKO OMBIT Pa3BUTHIX
CTpaH MOKa3blBaeT, YTO OrpOMHAas posib B POcTe OOIECTBEHHOro OJIarocoCTOSHHUS BO
MHOTOM TPUHAAJIEKHT YACTHOH MHHUUMATHBE, B pa3yMHOH CTE€MEHH KOHTPOIUpPYEeMOH ro-
CYIapCTBOM.

B pabote onHOro U3 ceMHUHApPOB, MPOBOJUMBIX B MHCTUTYTE YacTHOrO TpaBa U npej-
npuHumMatenscTBa AITH Vkpaunsl, B 1998 roxy, 6butn nogHATHL akTyaabHble $uUn0cod-
ckue npobsiemMbl MpaBoBoro pedopmupoBanus 3xoHoMuku [3]. Ilepexox OT kKoMaHAHO-
aIMUHHUCTPATHBHOM CHCTEMBl K FpakJaHCKOMY OOLIECTBY HOBOIO THMa Ipeanoiaraet
Hccne0BaHHe MUPOBO33PEHUECKHX OCHOB YacTHOIM COOCTBEHHOCTH, MOCKOMbKY 3TO OQUH
U3 pealbHBIX KOMIIOHEHTOB 3KOHOMHUECKO# Uu3HH obwectBa. [locTeneHHoe paciumpe-
HHe c¢epbl BIMSAHUA YAaCTHOrO CEKTOpa ¢ HeoOXOoauMOocThio 00ycnaBnuBaeT W3MEHEHHe
noruku obuiecTBeHHOro mpouecca. Kak ciencteue, pacumpsiercs cdepa NMpUMeHEHHS
ny0iH4YHOro npasa, MyOIUYHOro peryIupoBaHus. Y CWIKBAKOTCA MO3ULIMU U CaMOro 1055
IEeHCTBHS 4acTHOro IpaBa, Bce 3TH M3MeHeHMs BO3MOXHbI JHILb NPH PasBUTHH (popMm
ceobonbl. Ho BcE neno B ToM, Kak moHMMaTh TepMuH "cBobona”. To nu sto "Gecnpenen"
(monuTHYECKHH, IKOHOMUYECKHI U 1000 Apyroi), TO 11 3TO Mepa OTBETCTBEHHOCTH 3a
CBOIO JeATe]bHOCTb. [103TOMy B mpaBOBOH MBICIM JEHCTBYeT CTPOro OnpeaenéHHbI
A3bIK 3aKOHA, YCTPAHAIOLIMHA BYCMBICIEHHOCTh M TIOMOTaOLMi [IpaBOBOMY peryJiipoBa-
HHIO, B TOM YuClie U SKOHOMHYECKHX OTHOoLeHHH. "[IpaBo criocoGHO BO3aeHCcTBOBATH HA
BOJIIO ¥ CO3HaHHWE JIIOJEH TOIBKO C MOMOIUBO A3biKa. IMEHHO A3BIK CITYy>KHT CpeACTBOM
nepeaadd WHPOPMALIMK O COAEP>KAHUH TPaBOBbIX npenHcaHuil. KOpuanyecke HOpMbI B
COBPEMEHHbIX [IUBUJIM30BAHHbIX rOCYAapcTBaX HE MOTYT CyLECTBOBaTh HHAue, KakK B Of-
peaenEHHbIX A3bIKOBbIX opmax” [4; 7]. 3HauMT, KOrma mMbl FOBOpHUM o "cBoGoae mpen-
NpUHHUMATENbCTBA", TO JOJDKHBI IOpUAMYECKH 0003HAYUTh paMKH 3TOH cBoGoxabl. B we-
oM, noHATHe "cBoOOa" CTAHOBUTCA BeCbMa BaXKHBIM METONOJIOrHYEeCKUM NOHATHEM A
aHaJTH3a ¥ NPOrHO3UPOBaHHS SIKOHOMHUECKOH 1 00111€CTBE HHO-TOTUTHYECKOH CUTYallUH B
CBA3M C PaBOBbIMHK peopMaMy B YKpauHe.

C yBepeHHOCTbIO MOXKHO CKa3aTh, YTO MMEHHO Ha CTbIKax (HUIOCO(GHH, MMOTUTONO-
T'MH, COLIMOJIOTHH, IOPUCTIPY ICHLIMH, 3KOHOMHUKH, 3THKH HaXOAMTCH pelleHHe MHOFHUX BO-
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IPOCOB, KOTOPbie HE MOTYT ObIThb pelleHbl TOJILKO CAMUMHU IMpaBoBedaMH. CoueTaHue i
rapMOHM3aUHs COLMATBHBIX UHTEPECOB, COMDKEHNE MIeO0Norui, CriocOOCTBYIOT yyHlle-
HHIO CUTYauuu B 9KOHOMHKE. [103TOMy BLISBIEHHE SKOHOMUUYECKUX MHTEPECOB M KOMIe-
TEHTHOE KX IOpHIHYecKOe 3aKpeIlleHHe MOryT cTarh Haubonee 3pdeKkTHBHBIMM phryara-
MM YCHIICHHS MO3UTHBHBIX TEHJEHLIH B pa3BUTHH Halllero o0IecTBa.

Bonbluye BO3MOXHOCTH B pELIEHHWH BBHILIEYKA3aHHBIX MpoOIeM UMEIOTCS B TaKoll
obnacTu Hccien0BaHu, Kak METOJONOT A fopuauyeckoii Hayku. "Hapsny co BceoGummu
NPUHLIMIIAMHU W IPUEMAMH HCCIIEIOBAHUA, BHITEKAIOIMMH U3 €€ (hUocodcKoil opHeHTa-
LIMH, OHA OXBAaThiBaeT GONBIIYIO rpYMIy METOAOB, KOTOPbIE B JINTEPATYpe NPUHSITO Hasbl-
BaTb obummu" [5; 15]. B naHHOM ciiyyae UMerOTCs B BUIY Cpead MPOUero: aHaju3, CHH-
Te3, MHAYKUMA, AeayKuusd U apyrue gopmanbHo-norudeckue npoueaypbl. Ho dopmans-
Has JIOrMKa cama no cebe He MOXET peLIMTh BCE METONOJOrHUYecKHe 3a7ayuH, CTOSIIHE
nepen uccienosareneM. Heob6xoaumo nogHATbCS 0 YPOBHS ¢(punocodeckoro aHammsa
npo6yieM. A 3TO O3Ha4aeT HUYTO HHOE, "Kak oOpalleHHe COOTBETCTBYIOLIMX CrelHaId-
CTOB K CpeJACTBaM M crioco0aM BBIBEJEHMS M MHTEpnpeTaluy 3HaHUH 00 HcciemyeMoM
obbeKTe, KOTOPBIMH pacnonaraeT Gpuaocodus Kak OTHOCUTENbHO 000co0IeHHas CHCTeMa
yejoBevyeckoro 3HaHuA" [6; 24]. B To e Bpems, dunocodus He TOMKHA HABS3bIBATh Io-
TOBbIE peLIEHHs, HHA4e OHA CTAHOBUTCS MUAEONOTHEH U MOTUTHKON OTHOBPEMEHHO.

B npoTHBOMOIOKHOCTh MIEONOTHMH W MOIUTHKE NPABO TATOTEET K CTaOUIBHOCTH H
KOHCEpPBaTU3MY, TPAAXLIMOHATU3MY, NIPEEMCTBEHHOCTH B 00JJaCTH HOPM MOpAJTH U Mpaso-
BbiX HOpM. TonbKO cTabMIIBHOE MPaBO B COCTOSHUM OBITH MPEANOCHUIKOI NpaBOBOro ro-
cynapcrsa. "B camom ofieM BHIE npaBoOBOE rocy1apcTBO MOXKHO OMpeaesuTh KakK rocy-
JapCTBO, B KOTOPOM rOCNOACTBYET rpaBo. CornacHo 6onee KOHKPETHOMY OMNpeaesieHHIO,
NpaBoOBOE roCyIapcTBO — 3TO NpaBoBas (GopMa OpraHU3alLMyU U NeATENbHOCTH MyOIHYHO-
NOJIMTHUYECKOHN BIIACTH U €€ B3aMMOOTHOLIEHWH ¢ MHAMBUAAMK Kak cyObeKTaMu rpasa."
[7; 7]. Bcerna, korna Mbl FOBOPMM O NMpPaBOBOM FOCYapCTBE, TO HMeeM B BUIY Hajluuue
CIIEAYIOIMX NMPU3HAKOB: "BEPXOBEHCTBO MPAaBOBOrO 3aKOHA, pealbHOCTb MpaB U CBOGOX
MHIMBHUIOB, OpraHu3alus U (GyHKUHOHUPOBaAHHE CYyBEPEHHOH roCynapCTBEHHOH BIacTH
Ha OCHOBe NpHHLMMNA pa3aesieHus Bnacteld." [7; 7].

OueBHIHO, UTO NPABO BCEr/la OYEHb TECHO CBA3AHO C MOJUTHKOM. be3 onpenenéHHoi
MJI€OJIOTHH M YETKO OUEPUEHHOM NMOIUTHYECKON NIaThopMbl HEBO3MOXKHA U 11€JIeHarnpas-
JIeHHas npaBoBas NMOJMTHKA U, Kak e€ cleAcTBUE, 3¢deKTHBHAs npaBoBas pedopma. Ilo-
JUTHUYECKHE NOKTPUHBI YacTO CTPEMATCS K JIETHTUMHU3MY 3aKperuleHHIo, 4yTo U ofycrnas-
JMBaeT B UCTOPHUYECKOM Pa3BUTHH pa3paboTKy u TpaHC(hOpMALMIO, HanpuMep, KOHCTUTY-
LHMOHHOro npaea (MOXHO BCMOMHHUTb pasnuuHble penakuuv Koncturyumn CCCP), ss-
nsroieMcs GyHIaMEHTOM 3aKOHHOCTH M MPaBONoOpsAKa B TaHHOM KOHKPETHOM oOiuect-
Be. "C caMoro cBoero BO3HMKHOBEHHS [OJIMTHKA U CBS3aHHbIE ¢ Hel (OpMbI IIpaBJIEHHS U
IPOBOAMMBII BIIACTh IpeAepkKaluMMH NOJIHTHYECKHH Kype HyXIaluch B 0OOCHOBaHHH,
onpaBAaHuH, neruTuMKU3amn.” [8; 3].

CoBpeMeHHOE MpaBOBOE NEMOKPAaTHUECKOE FOCYAApCTBO OCHOBAHO Ha MpPUHLIMIE
eIMHCTBA 3aKOHA M TUIIOpaTM3Ma MHEHWii, paBeHCTBa MOJIWTHYECKUX NapTHH nepend -
LIOM 3aKOHa.

Orcioga u ¢eHOMeH MHOronapTUHHOCTH B MOIMTHUYECKOH cdepe, U MHOroykiaji-
HOCTb 3KOHOMHKH. Dunocodcko-MeTononornueckoi npodineMoi Ha rnepece4eHUH Mosu-
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THKH, 5KOHOMHKH W MpaBa SBJIAETCS BOMPOC O COOTHOLUEHHM TPHUHLMMNA IUTIOpaii3Ma U
MOHH3Ma, NMOCKOJIbKY NpaBOBas CHCTEMa U CaMO MPHMEHEHHE [IpaBa AOMKHBI ObITh OCHO-
BaHBI Ha €IMHOOOPa3HON W MOHONMUTHOH 6ase, B OTNIMUME OT CYLIECTBYIOLIMX MOIMTHYE-
CKUX M 5KOHOMHYECKHX HIel U Mopeseit, 4TO COOTBETCTBYET MPUHLIKITY TUIIOpa/In3Ma.

C oaHO# CTOPOHBI MBI HMEEM HalWuMe "MUIIOpaTu3Ma WOAeHHO-NOMUTHIECKUX Tede-
HUH, NOJX0/10B, METOAOJIOrMYECKHUX MPHHIUIIOB, HX COCYLECTBOBAHU, TEPIUMOCTH APYT
K IPYrY U OTKPHITOCTH B OTHOLIEHUH Apyr apyra." [8, 4]. Ho ¢ apyro# cTopoHsl — nocTo-
sHHOe npeObiBaHNe 001ECTBA B COCTOSHHUM WAEOTIOTHYECKOrO, MOIUTHYECKOro, 3KOHO-
MHYECKOFO MpOTHBOCTOsHUA ("mpaBbie’-"
IMKaIbl"-"KOHCcepBaTopH").

B TO e camoe Bpems, B MPaBOBOM rOCYIapCTBE MpaBa rpakaaHHHa He JOJDKHBI 1011
BEpraThCsl OMACHOCTH W3-3a CMEHBI MOJUTHYECKOrO Kypca, CHIOMHHYTHBIX TaKTHYECKUX
WaroB OTJENbHBIX MOJWTHKOB W MOMUTHYECKUX 3nuT. Konebanus B npaBoBo#t chepe mnpu
moObIX CMeHaX BIAAaCTHBIX CTPYKTYP JAO/DKHBI ObITh MUHUMH3HPOBAHBI, a, [0 BO3MOXKHOCTH,
HeToueHsl. Hanbonee nMHaMUYHO pa3BUBAIOLLMECS CTpaHbl 00J1afaioT cTabWIbHOM CHC-
TEMOH IlpaBa, HEW3MEH:AIOLIEHCS IO CYLECTBY KOHCTUTYLMOHHO# cucTtemoi. Hanpumep,
xouctutyuus CLUA 3a nocnenHue nBa cToneTHs (pakTHUeCKM ocTajlack HEM3MEHHOH, He-
CMOTpS HA BHYTPEHHHE U BHEIIHHE KATAaKIIM3MBI U OXKECTOYEHHYIO BHYTPEHHIOIO [IOJIUTH-
yeckyto 60pp0y. 10 elg pa3 noATBepAKAAET TO MONOKEHHE, YTO OCHOBA Haubonee 3¢ dek-
THBHOH FOCYIAapCTBEHHOH W 5KOHOMHYECKOH IOIUTHKH 3aBUCHT B TEPBYK) OYEPEdb OT
YpaBHOBELIEHHOrO MPaBOBOrO CO3HAHMA rpaskJaH W CTaOWIBHOCTH 3aKOHOAATENbCTBA, NPH
HUINYKH 4€TKOH paboThI HCIIOHUTENIbHOH BIIACTH.

HmeHHO cTabuibHOE cocTosHME B cpepe MpaBa He MO3BOIAET HUKAKUM, JaXKe CaMbIM
PaIMKAIbHBIM U 3KCTPEMHUCTCKUM NOJHWTHYECKUM ABHKEHHWSM, TMPUIIEIINM K BJIACTH
38KOHHBIM 00pa30M, NMPOU3BOIBLHO H3MEHSATH 3aKOHBI B O3y CHIOMHHYTHBIX MOTpeGHO-
CTel UM NMOJMTHYECKOH KOHBIOHKTYpBI. JTa mpobiemMa OcoOeHHO aKTyalbHa B CTpaHax C
nepexoAHOH 3KOHOMHUKOM. I 1aBHOE, 3TO IOMHHUTBL O TOM, YTO SKOHOMHYECKHE MPOLIECCHI
BCEr/la MAYT C 3aMETHBIM OTCTaBaHHWEM OT MOMWUTHYECKHX, a MOTOMY HOBas 3KOHOMHKaA
HyXJaeTcs B CHJIBHOH npaBOBOH 3alIMTE HA BECb nepexonHbld nepuoa. M3secTHbIN co-
onor ¥ couanpHbiil ¢punocod Panbg [lapeHnopd cuuTaeT, 4yTo pasHOMAacIITaGHOCTH
3KOHOMHUYECKHX U MOTUTHYECKUX MPOLIECCOB NOKHA ObITh 00s13aTenbHO yuTeHa pedop-
MaTOpaMH, eCITH OHH JKENaIoT NOOUThCS ycllexa CBOMX HauMHaHWi. "W nemo He npocT o B
TOM, YTO HeoOXOAUMBI J1Ba Pa3IMUHbIX HMITyJbCca Ui ABYX IponeccoB pedopm. Ckopee
JeNIO B TOM, YTO pa3iHyHbl MaciuTabbi BpeMeHH. HoBble MOMUTHYECKHE HHCTHUTYThI MOXK-
HO OpPraHU30BaTh B TeUeHHE HECKOJbKUX MECSIIEB; a BOT 3KOHOMHYecKas pedopma 3aHH-
MaeT rofbl U rogpl. Paznuure B MacmTabax BpeMeHH CYLeCTBEHHO BakHO. HOBbIM nosiu-
THYECKUM HUHCTUTYTaM TpeOyeTcs JerMTUMHOCTDb; MX AOJDKHBI MPUHATh, U OHH JAOJKHBI
3aTeM 3aKpENHThCA B YCTOHUYMBOHN NONUTHYECKOMH KynbType." [9; 73]. BriBoa 3aech ogHo-
3HAYEH: ¥ SKOHOMHYECKAA, U MOIMUTHYECKAs NEATENbHOCTh HYXXAAIOTCA B CTPOrod Nerk-
TIMAauKH.

Ho Bcsikue npaBoBble aKThl, B CBOIO OYEPE/b, HYXKAAIOTCSl B KOMMETEHTHOM 00OCyxK-
IeHUH U TpeOYIOT caMoro cepbE3HOro MpeaBapUTeNbHOro GruIocodcKoro MeToaoIoruye-
ckoro aHanuza. Takoi aHaIi3 BO3MOXKEH JIMIID I10C/1€ BbIHECEHHS "3a CKOOKH" HIE0I0rH-
YeCKHX TIPEJPacCyJKOB M TIOTUTHYECKOH KOHBIOHKTYpPBI. JTO OTHOCHTCS HEé TOJIbKO K
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BHYTPHUroCyapcTBEHHOMY IIpaBy, HO U K cepe MexayHapoaHoro npasa. "HMueonorusu-
poBaHHas BHELIHAA NOJMTHKA, IO KpaiiHel Mepe B TEOPHH, UMIUIMUMTHO Nperioyaraer
M3MEHEeHHe cyllecTByoLIero 6anaHca cuil B ONb3y TOM WM MHOH MPOTHBOOOPCTBYOLIEH
CTOpOHbBI, OTKa3 OT OCTOPOXKHOI'O, PEATMCTHUECKOrO M IparMaTH4YecKOro CTWJS JAWD-
JIOMaTHH, OCHOBAHHOHM Ha PaBHOBECHH CHMII MeXXAy BequkuMH nepxaeamiu.”"[8;14]. Cero-
JHs, koraa GanaHc CHl HA MEXIYHApOAHOH apeHe HapyLIuiacs U MUp Bc€ Gonblile TAroTe-
€T K "OJHOMOIIOCHOCTH", Mbl MOXeM HabaioZaTb JedopMalMio MexIyHapOAHbBIX Ipa-
BOBBbIX OTHOWIEHUH. Bcé Gonblue oboctpsatoTes nemorpaduyeckue, 3IKOHOMUYECKHE, KO-
JoruyecKHe nmpodaeMsl, YTO NpeanonaraeT raobdanbHoe paccMoTperue Mool npobnems,
"HbiHe B ycnoBUAX pe3koro o0ocTpeHHs InobanbHbIX 0OlIeUeToBeUecKUX Mpobie,
Gonbluel B3aMMOCBI3aHHOCTH, B3aMMO3aBUCHUMOCTH CyJe0 CTpaH M HapoOJOB HCCJieqOBa-
HHE [PaBOBbIX MPOLECCOB, MPOTEKAOLMX BHYTPH Hallleif CTpaHbl, HE MOXET H30JIHpPO-
BaTbCs HE TOJMBKO OT BCEX MHBIX BHYTPUroCyIapCTBEHHbIX ABJECHHUH U MPOLECcCOB (3KOHO-
MHUUYECKHX, COLIMAIbHBIX, COLMATbHO-TICUXONIOrHYEeCKUX, TIOJIMTHYECKUX), HO U OT MHpO-
BOrO TOJIMTHKO-TIPaBOBOro pa3BUTHsA. be3 riybokoro yscHeHHs MpoOLEccOB, MpoTeKaro-
LIMX B MPaBOBOM pPa3BUTHH B MHpe, CerojHs HEBO3MOXHO MOHATH 3aKOHOMEPHOCTH H
NEepPCNEeKTUBbI COOCTBEHHOrO NMpaBoBoro passuths." [5; 13]. M3 BeineckasaHHoro cieny-
eT, YTO HEOOXOMMbI METOIOTIOTHYECKHE HCCIIeIOBaHMUs B 00IaCTH CpaBHUTEbHOTO I1pa-
BOBEAEHHsI, NOMOMHEHHbIE (PHUI0CO(CKHUM aHAIM30M 3BOJTIOLIMY TpaBa.

Ho HHKakHe TeopeTHUYEeCKHE W3bICKAHUA Ha ITyTH K OCTPOEHHUIO [IPaBOBOro rocynap-
CTBa HE YBEHYAIOTCA YCMeXoM, eclid OyayT BeiBeneHbl B "naboparopHeix" ycrnoeusx. He-
ob6xonrMa peajibHas JKW3HEHHAs CBA3b MpaBa C CYLIECTBYIOLUMH yCIOBUAMH. [lepBoi u
TTIaBHBIH 3a71aueii ocylecTBIeHUs 3G PeKTHBHON MOMUTHUKO-NPABOBOHM NeATEIbHOCTH SB-
JseTcs "pa3feneHue BIACTeH Ha TPU OCHOBHbBIE BETBH: 3aKOHOIATENIbHYIO, NCMOIHUTEb-
HYI0 ¥ cyaeCuyro." [7; 12].

§2. YesioBek Kak cy0bEeKT NOJIHTHKO-NIPABOBOH /1€ATEIbHOCTH

Kakum Obl HzaealbHbIM HH ObUIO 3aKOHOAATENBLCTBO, HO BCE-TAKH OHO MOXKET OBITH
peaTM30BaHO TONBKO JMIOAbMH. CliefoBaTeNbHO, B XoAe (HIOCO(CKOro aHalW3a MONH-
THKO-NPaBOBO# AEATENBHOCTH HeNb3s O0OMTH mpobneMy uenoBedeckoro ¢akTopa, To
ecTb 31ech HeoOxoaumMo obpaleHue K Ipuandeckoi anTpononoruu. "O nocneaHei auc-
LUIUTHHE CTOUT CKa3aTbh 0c000, NOCKOIbKY UMEHHO OHA, Ha HAIll B3IJIsiA, SBJIseTCS Haubo-
Jlee aKTyalbHOH B IlaHe HcclefoBaHMs npobnem rocynapcTsa U mpasa." [1; 89]. Beas
MMEHHO 4YesIoBeK eCTb cyObeKT 1 00beKT npaBa. B nocnenHee BpeMs GONBIIMHCTBO (hulo-
cohoB 1 npaBoBeOB Bce 0oMble BHUMAHUA YAESIIOT TAKUM aHTPOIMOJOrHYECKUM IMOHS-
THUAM KaK rpaea 4ejoBeKa, TIHYHOCTb, CBOOOAA IMYHOCTH, HHAMBUAYAIIbHOCTD.

Ewg npeBHerpeueckuii punocod ApHUcToTeNb 1ajl TaKOe CBOEOOpa3HOe ONpeneaeH e
YeNOBeUECKOH CYIIHOCTH, KOTOpOe TPYAHO OMPOBEPrHYTh AaXe uepe3 Oonee ueM [JBe
ThicA4M JieT. OH CKa3aJl, 4TO YeNOBEK €CThb "MONUTHYECKOE )KMUBOTHOE", TO €CTh TAKOE CY-
IIECTBO, KOTOPOE OTIIMYAeTCcs OT BCeX NPYrhX XKHUBLIX CYLECTB TeM, YTO cnocobHO co3xa-
BaTb TOCYAApCTBO, 3aKOHbI, BBIIOJHATb 3TH 3aKOHBI CO3HATENBHO M LieJIeHATIPaBIIEHHO.
Bce T eHCTBUS OCYLIECTBIISIOTCS YeJIOBEKOM Ha OCHOBE MPHHLIKMNA AOJKEHCTBOBAHHA.
IMockonbky 4enoBeK NpeacTaBiseT co0OH MHOTOMEPHBIH U MHOTOYPOBHEBBIH (PEHOMEH,
Te LeNecOo00pa3HO BbISIBUTb HECKOJIbKO OCHOBHBIX MOJgENeH, OTPakalolMX cnocodbl cy-
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lIeCTBOBAHUS YesloBeka B MUpe. "B cBeTe cka3aHHOrO MOYKHO BBISBUTb UEThIPE OCHOBHBIX
Tuna ¢unocodckux Moxeneit (UM "kapTuH") yesioBeka, oOpasyroluX Hekuit kpyr. Tpa-
JULIMOHHAS MOJEeNb YelOBeKa; WHIWBUIYaJHCTCKas, NMEPCOHATUCTCKAsA, 3K3UCTEHHATb-
Has MOJIEJTH UeNlOBeka;, UppalMOHAIMCTUYECKasd MOJEb YeN0BeKa; MapKCHUCTCKas, mpar-
MaThueckas, 00beKTHBHO-UAeATHCTUYECKAd Moaenb." [10; 244].

He Bxoms B noapoOHOE paccMOTpeHHe Kax/I0ro THIa U KaKA0H MOAEIH MOKHO KOH-
CTATHPOBATH, YTO B MOCIEAHUE JECATHIIETHA BcE DONblIee YHCIIO JIIOAEH, NPOKUBAIOLIHUX
B BbICOKOPA3BUTBIX MHIYCTPHAIBHBLIX CTpaHaX, COOTBETCTBYIOT MHOTHM XapakKTe-
pUCTHKaM MHAMBHAYyanucTcKoH Moapenu. [laxe Gosee Toro, sta Moaeab nprodpeTaeT BeE
Gonblne HeraTHBHBIX uyepT. B noBenmeHudn MHOruMx mroped Onarogaps pekiiame Kyib-
TUBUpYETCS NOTpeOuTenbCcKas MozaeNb MOBeAeHUs. DTO CBA3aHO € TEM, YTO MOcCie IOo-
CTHHAYCTPHATBLHOH PEeBONIOLMM YCUIMIMCh TEHACHUMH K ypOaHU3aLMH, NOsSBUIOCH rO-
pas3mo Gonblle MerarnojaucoB, 4eM 3TO ObUIO elié B CepeiHE HALIEro BeKa, yCHIMIOCH
BIMSTHUE PbIHKA HA MAcCOBYIO NICUXOJIOrHio. B KpynHbIX roponax, ia ¥ He TOJAbKO B HHUX,
MOSIBUJICS HOBBIN THII HelloBeKa "Iy KOTOPOTo INIaBHBIM MOTHBOM AEATENIbHOCTH, I/aB-
HbIM KH3HEHHBIM Kpeno CTAl0 yIOBIETBOPEHHE COOCTBEHHBIX, IpeKAe BCEro Marepu-
ATbHBIX TOTpebGHOCTeH W skenanuil." [8; 17]. Takoii uenoBek NoTeHLMANbHO OoJNiee onaceH
T€M, YTO HEY/AOBJIETBOPEHHE BCeH MAacChl €ro XeJlaHui (YacTO HEHYKHbIX K HCKYCCTBEH-
HbIX) MPUBOAMT €ro K KOH(IUKTY C OKPYKAIOUIMMH, B KOHEUHOM cu&Te ¢ 3akoHoM. Ta
cTenieHb cBOOOIbI, KOTOPOH 001amaeT YeNoBeK B COBPEMEHHOM JIeMOKpaTH4YecKoM o01iie-
CTBe, MOJKET COCIYKHTb €My ToXyIo ciyx0y. JlubepanbHoe 3akonomarenscteo CLUA no
OTHOLUIEHUIO K MPHOOPETEHHIO OpYyKHsl TpaXkJaHaMH MPHUBENO B MOCIEIHHE FOIbl K MHO-
TOYUCIIEHHBIM CIIy4asM HCMOJB30BAHUA OTHECTPENBHOIO OpYXKHA LUKOJbHHUKAMH MPOTUB
CBOMX OJJHOK/IAaCCHMKOB. TakoBa 1ieHa cB00Oabl MOTpednaeHus.

"YenoBek noTpeONAOMA" KaK aHTPONOJIOTHYECKUH THUII MO OONBLIOMY CUETy He-
cBoboneH. On pab obwecTa noTpebnenus. M 3To HeraTBHBIM 00pa3oM CKa3biBaeTcs Ha
npaBOCO3HAaHHUM B MacluTabax Bcero obuiectea. K ToMy ke Henb3s 3a0biBaTh YTO 3TOT THI
YesoBeKa BO3MOXKHO OyneT NOMHUHUpOBATh B HenalékoM OynyiieM Ha Bced nuaHere. "OH
He MPU3HAET HU AMCUMIUTMHY, HH aBTOPUTET OTL@, CEMbH, TPaIULIMA, HX caMOOTrpaHH4e-
Huii. JIj1s Hero uaealbHbIM SABISAETCS FEIOHMCTHYECKOE 00111ECTBO, Ille BCE NMOCTABJIEHO Ha
cnyx0y ynoBneTBopeHHs noTpeGHoCTe i, Ha ciyxOy HacnaxaeHui." [8; 17].

KoHeuHo, Hamemy oO0liecTBY Aaieko 10 3amnaguoro obuectBa notpebnenus. Ho
y4ecTb HYXKHO HE TOJIbKO MO3WTHBHbIH, HO U HETaTHBHBIN OMBIT Pa3sBUTBHIX CTpaH. A 3TOT
HEraTUBHbIA OMNBIT CBHAETENLCTBYET O TAKUX (haKTOpax yXymuleHUs KPUMHHOFeHHOH 00-
CTAaHOBKH, KaK HajliyWe HUropHOro OM3Heca, MHAYCTPHH MPENOCTABIEHHS CEKCYaJlbHbBIX
ycnyr, HapkoOu3Heca, opyskeiiHoro 6usHeca. Bee 3Tu BUibl 3aKOHHOT 0, MOJIy3aKOHHOTO U
He3aKOHHOro Ou3Heca O0a3UpYIOTCS HA YeJIOBEUECKHX CTPACTAX ¥ MaHUITYJHpYIOT YyBCT-
BAMH YeJIOBEKa, HHTEHCHU(PUUUPYIOT UX ¢ ueiblo oboraieHus. Yenosek, cnabo KOHTpo-
NHPYIOLMH CBOW MHCTHHKTBI, OUEHb JIETKO CTAHOBUTCSH JKEPTBOH KPUMHUHAILHON cpenbl,
YacTO OKa3biBasCh B KOH(IMKTe ¢ 3akoHOM. C TOUKH 3peHus dunocodpuu npasa modoii
3aKOHOZATENbHbIM aKT JOJKEH YYUTHIBATH HE TOJNBLKO MECTHBIE pealuH, HO U MeXIayHa-
POAHBIH OMBIT U AaXKEe OTAAIEHHYIO EPCIEKTUBY Pa3BUTUA He TOJIbKO S3KOHOMHUKH, 0011ie-
CTBa B LIEJIOM, HO U MOAU(HKALY AHTPOIOJOrMUECKUX TUNOB. TONBKO [P HAJIMYKU Ta-
KOrO0 MHOTOMEPHOFO MOAX0/a npaBo OyneT He TOPMO3OM MpPOrpecca, HO MOCIYXKHT €ro
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YCKOPEHHIO.

3nech HY>)KHO CKa3aTb O JIByX CTOPOHAX JeicTBUs MpaBa no OTHOLUEHHIO K TUYHOCTH.
C onHOM CTOPOHBL, IPABO SABNSAETCA CUCTEMOH OrpaHWYEHUI A rpaxAaHHHA, U TEM ca-
MbIM OFpaHH4MBaeT ero cBo6oy, KOTOpas CUMTAETCS B IPaXAAHCKOM O0IlIECTBE UYyThb JH
He BbiclIeH neHHOCTbIo. C APYroi CTOPOHDI, [PAaBO OrpaHUUMBAET NPOU3BOJI YHHOBHHKOB
M roCyJapcTBa B LEJIOM [0 OTHOLUIEHHIO K JINUHOCTH. XOpOLLUO OTPEryaupoBaHHAas rpaso-
Bas CHCTeMa MNo3BoJsAeT cOanaHCHUpoBaTh JMUHYIO CBOOOAY M pasyMHble OrpaHHuEeHHd
cBoboabl. Punocodekad npobnema 3aKyouaeTcs B TOM, 4TOOBI OXapaKTepH30BaTh Cyul-
HOCTb CBOOOABI, CTENEHU CBOOObI, MPOAHATH3HPOBATh COOTHOLIEHHE CBOOOABI U Heob-
XOIMMOCTH, PacCMOTPETh TaKylo KaTeropHio, kak cBobozaa Beibopa. B naHHO# cTraTbe Her
BO3MOXKHOCTH HCCII€IOBATh BCE acmeKTbl CBOOOABI. 37eCh MOXKET TONBKO HAMETHUThCA
npobiiema cBoOOIbI TUUHOCTH U MPABOMNOPAAKA KaK CHCTEMbl 3aKOHOAATENbHBIX AKTOB,
orpaHMYMBaIOLIMX 3TY cBOOOMY.

[Tpobnema >kemaeMoro 1 JOMKHOTO MPUCYTCTBYET YXKE B PETMIHO3HOM CO3HAHMM. bor
B mo0oii penurum orpaHuuMBaer ceobomay yenoseka. CeronHs ¢pynkuuu bora B 3ToM muiase
GepyT Ha cebs 3akoHonmatenud. Ho BO3HHKaeT Bompoc, moueMy orpaHMuMBaercs cBoOoja
rpax1aHHHa MIMEHHO 10 TaKMM-TO ¥ TAKUM-TO MNapameTpam? [Touemy 3TO 103BOsIEHO, a 310
He no3BosieHo? TyT Mbl ONATb CTAJIKMBAEMCS C TEM, YTO B OCHOBE 3aKOHOTBOPUECTBA BCEr/a
JeXUT Kakasg-nubo monenb uyenoBeka. M B 3aBUCMMOCTH OT TOro, kakoB ofpa3 uenoBeka
CerojiHs, Tak ¥ NPUMEPUBAIOT K HEMY CHCTEMY CO3JaBaeMbix 3aKOHOB. Kiito4eBbIM BOIIpO-
coM 3zech OyzneT Takoii: UTo ke npencrapnser coboii yenoBek? XOoTd OKOHYATENBHOTO OT-
BETa Ha 3TOT BONPOC He MOXeET ObIThb, HO naXe npUONMM3UTENbLHBIN OTBET MOr Obi IOMOUYB
YTOYHEHUIO 3aKOHOB.
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